In his decision on the merits,   the judge  found  that Wiggins'   "failure
to live up to expectations" with respect  to roof bolting on March 26 was
caused by his safety concerns  regarding  inadequate ventilation and that
Jackson's notice of  improper action,   issued because of  this protected
activity, was an act of unlawful discrimination.     5 FMSHRC at  1544.     The
lodge concluded that  the discriminatory notice  prepared by Jackson was
in part responsible for Fraley's decision to  fire Wiggins on April 9,
and that Wiggins  therefore had established,  under applicable Commission
precedent,  a prima  facie case, that his discharge was "discriminatory.     5
FMSHRC at 1547.     In reaching this  conclusion,   the judge noted  that
although Fraley was not aware personally of Wiggins'  protected activity
prior to reaching his  discharge decision,   Jackson was,   and the decision
to fire Wiggins was a "company decision"  for which Eastern must bear
responsibility.     Id.     The  judge expressed   the opinion  that Eastern had
not attempted  to offer any affirmative defense  to overcome Wiggins'
prima facie case and concluded that the discharge violated section
105(c)  of  the Mine Act.     5 FMSHRC at  1547-48.

In order to establish a  prima  facie  case of  discrimination under
section 105(c)  of  the Mine Act,   a Complaining miner bears  the burden of
production and proof to establish that   (1)  he  engaged  in protected
activity,  and   (2)   the adverse action complained of was motivated  in any
part by that activity.     Secretary on behalf  of  Pasula v.   Consolidation
Coal Co.,   2 FMSHRC 2786,   2797-2800  (October 1980),   rev'd on other grounds
sub nom.  Consolidation Coal Co.  v. 'Marshall,   663 F.2d   1211   (3d  Cir.
1981);  Secretary on behalf  of Robinette v.   United Castle Coal Co.,  3
FMSHRC 803,   817-18   (April 1981).     The operator  may rebut  the  prima facie
case by showing either  that nO protected activity occurred or  that  the
adverse action was  not  in any part motivated by  protected activity.     If
an operator cannot rebut  the prima  facie  case  in  this manner  it never-
theless may defend affirmatively by proving  that   (1)   it was also motivated
by the miner's unprotected activities,  and   (2)   it would have  taken the
adverse action in any event  for the unprotected activities alone.     The
operator bears  the burden of proof with  regard   to' the affirmative defense.
Haro y. Magma Copper Co.,   4 FMSHRC 1935,   1936-38   (November 1982).     The
ultimate burden of persuasion does not  shift  from the complainant.
Robinette,  3 FMSHRC at  818 n.   20,     See also Boich v.   FMSHRC,   719 F.2d
194,  195-96  (6th Cir.   1983);  Donovan v.   Stafford Constr.   Co.,   732 F.2d
954,  958-59   (D.C.   Cir.  1984)(specifically approving the Commission's
Pasula-Robinette test).     The Supreme Court has  approved  the National
Labor Relations Board's virtually  identical analysis  for discrimination
cases arising under  the National Labor Relations Act.     NLRB v.   Transpor-
tation Management Corp..  462 U.S.   393,   397-403   (1983).

We turn first  to  the judge's  conclusion that Wiggins established a
prima facie case,   and examine initially  the issue of protected activity.
The events of April 7-8,   (the dispute over  the cleanup of  the belt-line
spill), did not involve any protected activity on Wiggins'  part,  and he
does not contend otherwise on review.     Rather,   the protected  activity
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